IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

CAROTHERS CONSTRUCTI ON, | NC. ,
Plaintiff

V. No. 3:94CV95-B-D
M DWEST MECHANI CAL CONTRACTCRS,

NC. |,
Def endant

VEMORANDUM OPI NI ON

This case conmes before the court upon the notion of the
plaintiff for prelimnary injunctive relief. Plaintiff Carothers
Construction, Inc. (hereinafter "Carothers"), a resident of this
judicial district, seeks to enjoin arbitration sought by defendant
M dwest Mechanical Contractors, Inc. (hereinafter "Mdwest"), a
M ssouri corporation. The court having heard oral argunent on
August 24, 1994, and upon consideration of the parties' nenoranda,

now rul es.

FACTS
This controversy arises out of the construction of a
psychiatric facility in Texas. 1In July of 1991, Carothers entered
into a subcontract with M dwest whereby the defendant agreed to
performcertain portions of the work on the project. The facility
was substantially conpleted on or about OCctober 31, 1993. I n
Novenber of 1993, M dwest submtted a series of clains to the

plaintiff, the effect of which sought additional conpensation for



work previously done on the project by M dwest. On March 7th,
1994, the plaintiff notified Mdwest that it would not recognize
its claims, and on that sanme date Mdwest filed a Demand for
Arbitration against Carothers wth the American Arbitration
Association in New Ol eans seeking to arbitrate the sane. T he
plaintiff pronptly filed this suit on June 28, 1994, seeking to
enjoin arbitration as well as a judicial declaration that the
def endant has no right under the parties' agreenent to place its
clains before arbitration because of Mdwest's failure to satisfy
certain contractual obligations which it contends constitute
conditions precedent to the right to arbitrate. Federal juris-
diction is predicated upon 28 U S.C. 8§ 1332. Venue is allegedly
proper in this court "pursuant to 28 U.S.C. 8§ 1391 and Article 26,
entitled DI SPUTES, of the parties Subcontract" ("Conplaint For
Decl arat ory Judgnent and Permanent |njunction" at p.2).?

Prior tothe hearing on the plaintiff's notion, it came to the
court's attention that the paragraph that incorporated the forum
sel ection clause which placed venue in this court had been del eted
by a subsequent addendum to the subcontract. There being a

question raised in the court's mnd as to whether or not venue was

!One section of Article 26 (26.1.3) contains a forum
sel ection clause which provides for the resolution of disputes
"whi ch the Contractor chooses to litigate" in this court, if
those clains be federal in origin.
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proper in view of the parties' respective residencies and, if not,
whet her the def endant nonet hel ess i nt ended to wai ve i nproper venue,
the court requested the parties to further brief the venue i ssue at

t he concl usion of oral argunment on the notion. See Lipofsky v. New

York State Workers Conpensation Bd., 861 F.2d 1257 (11th G r. 1988)

(Court cannot without prior notice to the parties dismss on its

own notion an action for inproper venue); Costlow v. Weks, 790

F.2d 1486 (9th Cr. 1986). The court also requested further
briefing on the plaintiff's claim of irreparable injury. These
i ssues now having been fully briefed, the court concludes that
al though a substantial question lingers as to whether or not
M dwest is subject to personal jurisdiction in this district,?

rather than decide that issue at this tine instead finds that the

2See 28 U.S.C. § 1391(c) (a corporate defendant is deened to
reside in any district in which it is subject to persona
jurisdiction at the tine the action is commenced). Although the
question of jurisdiction persists, the evidence submtted thus
far as to the defendant's m ninumcontacts with this state is
i nconcl usive on the issue of whether or not the court may
exercise specific jurisdiction over Mdwest. While it appears
that M dwest has had |ittle contact with this forumin the | ast
twel ve years, Mdwest is licensed to do business in M ssissipp
and enpl oyees of Mdwest traveled to this district in connection
with the performance of this subcontract. The court need not
determine at this time the appropriate venue for this action,
finding as it does that the plaintiff has not satisfied its
burden for the issuance of a prelimnary injunction.



plaintiff has failed to sustain its burden of showng its
entitlenent to the extraordinary relief requested and accordingly
wi |l deny the notion.
LAW

To prevail on a notion for prelimnary injunction requires
Carothers to persuade the court that it has net the follow ng
prerequisites:

(1) a substantial |ikelihood of prevailing onthe nerits;

(2) a substantial threat of irreparable injury if the

injunction is not granted; (3) the threatened injury

out wei ghs any harmto the defendant that may result from

the injunction; and (4) the granting of the prelimnary

injunction will not disserve the public interest.

Roho, Inc. v. Marquis, 902 F.2d 356, 358 (5th Cir. 1990) (citing

M ssi ssi ppi Power & Light Co. v. United Gas Pipe Line Co., 760 F. 2d

618, 621 (5th Gr. 1985)). As an extraordinary renedy, this
Circuit requires the novant to carry the burden of proof on each
factor, and his failure to produce sufficient evidence on any one

factor may prove fatal to his cause. Libertarian Party of Texas v.

Fainter, 741 F.2d 728 (5th Cr. 1984). As the plaintiff points
out, "to show irreparable injury...it is not necessary to
denonstrate that harmis inevitable and irreparable” but only that
the plaintiff faces a "significant threat of injury...and that

money damages would not fully repair the harm"™ Hunmana, lInc. V.

Jacobson, 804 F.2d 1390, 1394 (5th Cr. 1986), it is |ikew se the



law that, in and of itself, the attendant expense of proceeding
with"inappropriate arbitration...do[es] not constituteirreparable

harm" City of Meridian v. Algernon Blair, Inc., 721 F. 2d 525, 529

(5th Cr. 1983). See also Tai Ping Ins. Co. v. MV Warschau, 731

F.2d 1141, 1146 (5th Cir. 1984).

Al t hough not addressed directly by the parties, it appears
clear to the court that the subcontract at issue in this action
i nvol ves interstate commence and is thus governed by the Federal
Arbitration Act, 9 US.C 8 1, et seq. That established, the court
initially nmust recogni ze the federal policy favoring arbitration
agreenent s® and the presunption of arbitrability that is raised by

avalid arbitration clause. Torrence v. Murphy, 815 F. Supp. 965,

970-971 (S.D. Mss. 1993); Sedco v. Petroleos Mexicanos Mexican

Nat'l Ql, 767 F.2d 1140, 1145 (5th Cr. 1985). Application of

3 The federal policy favoring arbitration over litigation
is codified at 9 U S.C. § 3:

| f any suit or proceedi ng being brought in any of the
courts of the United States upon any issue referable to
arbitration under an agreenent in witing for such
arbitration, the court in which such suit is pending,
upon being satisfied that the issue involved in such
suit or proceeding is referable to arbitration under
such an agreenent, shall on application of one of the
parties stay the trial of the action until such
arbitration has been had in accordance with the terns
of the agreenent, providing the applicant for the stay
is not in default in proceeding with such arbitration.



t hat presunption nmeans that "as a matter of federal |aw, any doubts
concerning the scope of arbitrable issues should be resolved in
favor of arbitration, whether the problem at hand is the
construction of the contract |anguage itself or an allegation of

wai ver, delay or alike defense to arbitrability.” Al gernon Blair,

Inc., 721 F.2d at 528 quoting Mdses H Cone Menorial Hospital v.

Mercury Construction Corp., 460 U.S. 1, 103 S. & . 927, 941-42, 74

L. Ed. 2d 765 (1983). Stated another way, barring "positive
assurance that an arbitration clause is not susceptible of an
interpretation that would cover the dispute at issue,” Wck v.

Atlantic Marine, Inc., 605 F.2d 166, 168 (5th Gr. 1979), any doubt

as to whether or not the claimis arbitrable nust be resolved in

favor of arbitration. Explo, Inc. v. Southern Natural Gas Co., 788

F. 2d 1096, 1098 (5th G r. 1986).
DI SCUSSI ON

The arbitration clause at issue in this cause, paragraph 26.1,
provi des as foll ows:

Unl ess ot herw se prohi bited by this Subcontract or barred
by the Subcontractor's failure to adhere to terns and
conditions of this Subcontract, all clains, disputes,
matters i n controversy or question between the contractor
and the subcontractor arising out of or relating to this
subcontract shall be decided by arbitrati onin accordance
with the Construction Industry Arbitration Rules of the
Anmerican Arbitration Associ ation, except as specifically



excl uded bel ow. *
The court sees no material difference between the plaintiff's
request to enjoin and declare arbitration inproper and the usual
case before this court where a defendant requests a stay of
litigation pending arbitration. Accordi ngly, deciding whether

arbitration is inproper, as the plaintiff wurges, requires a

determnation of whether there is ""a witten agreenent to
arbitrate'...then, 'whether any of the issues raised are in the
reach of that agreenent.'" Conplaint of Hornbeck O fshore (1984)

Corp., 981 F. 2d 752, 754 (5th G r. 1993) quoting M dwest Mechani cal

Contractors, Inc. v. Commopnwealth Constr. Co., 801 F.2d 748, 750

(5th Gr. 1986).
The court finds that the arbitration clause contained in the

witten agreenent at issue in this cause is broad. See Conmerce

Park at DFWFreeport v. Mardian Constr. Co., 729 F.2d 334 (5th Cr.

1984) ("[a]ll clainms, disputes and other matters in question
bet ween the Contractor and the Owner arising out of, or relating
to, the Contract Docunents or the breach thereof...shall be decided
by arbitration” held broad). Nei ther party seriously maintains

t hat the subcontract is anmbi guous on this point and the court finds

“Those exclusions deal with clains agai nst the Owmer and
other entities not a party to the subcontract and are not
rel evant here.



the defendant's clainms for additional conpensation "arise out of"

or "relat[e] to" the subcontract. Odinarily, judicial inquiry

would be at an end at this point, see Algernon Blair, Inc., 721

F.2d at 529 ("once we determne that the subject matter of the
di spute is covered by the arbitration clause and that the party
initiating arbitration is covered by the clause, we nust allowthe
matter to be submtted to arbitration"), but for the plaintiff's
contention that, notw thstandi ng the broad reach of the cl ause, the
clains sought to be arbitrated have been renoved fromarbitration
by the ternms of the contract itself, specifically the alleged
condition precedents which the defendant has failed to fulfill

See Torrence, 815 F. Supp. at 971 ("parties who agree to arbitrate

are not prevented fromexcluding certain clains fromthe scope of
their arbitration agreenent”). Thus, the plaintiff's defense to
arbitrationis essentially the position that while "all clains" are
arbitrable, there are no clains presently avail abl e because of the
plaintiff's procedural defaults, an observation which, if correct,
causes the court sone hesitancy in proceeding any further. See

Al gernon Blair, Inc., 721 F.2d at 529 (court is to play "no part in

determ ning the strength of clains and defenses presented"). That
asi de, out of an abundance of caution, the court will neverthel ess
proceed to address the plaintiff's argunments for injunctive relief.

As grounds for seeking the injunction, the plaintiff urges



that (1) by virtue of the subcontract provisions, the parties did
not agree to arbitrate the claim for which the defendant seeks
adjudication via arbitration in New Oleans; (2) it wll suffer
irreparable harmif the injunction does not issue because it would
be denied "the benefit of bargained for contract protections,”
specifically the benefit of the | egal defense of release stemm ng
froma 1/7/94 Lien and C ai m Wai ver executed by the defendant in
favor of the plaintiff; (3) the threat of injury to Carothers
out wei ghs the harmto M dwest if an injunction does not issue since
Mdwest will only suffer inconvenience and delay by requiring the
defendant to wait for a trial on the plaintiff's conplaint for
declaratory relief; and, finally, (4) the public interest is served
by the preservation of the parties' as well as the court's
resources necessarily expended if the parties "returnto this court

to resolve disputes relating to the questioned arbitration.”

Litigation by Default

According to the plaintiff, because Mdwest failed to conply
Wi th certain subcontract provisions, specifically sections 25.2 and
25.2.1, the defendant is now "barred by [its] failure to adhere to
terms and conditions of [the] Subcontract” from proceeding in
arbitration. These sections specifically address the manner in
which clains to the contractor for additional conpensation nust be

pr esent ed.



The plaintiff substantiates this allegation solely by a copy
of a letter sent by the plaintiff's president to M dwest denying
t he defendant's clains and stating Carothers' position with regard
to the sane. M dwest counters with numerous witten notices
(approximately 189) allegedly in conpliance with this provision.
Besi des the unsworn and as yet unsubstantiated | etter noted above,
Car ot hers provi des no ot her proof that this obligation has not been
nmet . Yet, aside fromthe fact that it is hotly disputed as to
whet her M dwest failed to conply with this provision, it appears
that the penalty for failing to conply with the provision is
exactly as the plaintiff urges, the invalidation of the claim
rather than its renmoval fromarbitration.?®

One ot her subcontract provision, 21.2, which deals wth the
requirenment that all conpensation for extra-work nust Dbe
acconpanied by a witten change order prior to performance of the
changed subcontract work, is relied upon as a basis for placingthe
defendant's clains outside of the purview of the arbitration
cl ause. Like the previous contention, the allegation that M dwest

failed to conply with this provision is supported solely by the

525. 2 addresses the consequences of failing to conply with
that provision: "No claimshall be valid unless such witten
notice is given"; 25.2.1 establishes that "the Subcontractor's
strict conpliance with this notice requirenent is nmandatory and
shall be a condition precedent to the subcontractor's right to
recover any amount fromthe Contractor."
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letter to Mdwest nentioned previously. |In response to the notion
for prelimnary relief, Mdwest urges that the witten change
requi renment of the Subcontract has been wai ved t hrough the parties

course of dealings on the project and, in support of that position,
provides a summary of twenty change orders issued and paid by the
plaintiff subsequent to the work for which the change orders were

directed in contravention of 21.2's prior notice provision.?®

6 Like the previous provision, 21.2 includes its own
sanction, nanely, that changes in the work that are not in
witing run the risk of a ultimate finding that such clains "are
not valid and will not be recognized." At the risk of belaboring
the point, it bears noting that when one has no valid clains,
there are no clains to present to an arbitrator. As should be
pai nful | y obvi ous by now, determ ning whether or not the
defendant's clains are excluded fromarbitration by failure to
conply with certain precedent conditions, itself, requires
judicial inquiry into the nmerits of the underlying dispute, i.e.,
claimor no claim As a practical matter, the court cannot
i magi ne a situation where judicial inquiry into the nmerits of the
controversy could be avoi ded when faced with such a defense
unl ess that issue itself is referable to arbitration.

Moreover, it appears likely that questions of interpreting
t he scope and | anguage of the Subcontract have been pl aced before
the arbitrators by design. 8 27.5 of the Subcontract prior to
amendnent stated as foll ows:

"The Contractor shall decide all questions regarding

t he scope, performance, quality, quantity,

acceptability fitness, and rate of progress of the

Subcontract work. The contractor shall decide al

guestions regarding the interpretation and effect of

t he Subcontract, including the specifications,

drawi ngs, and ot her docunents incorporated herein by

reference. Such decisions by the Contractor shall be

final and binding of (sic) the Subcontractor who shal

proceed imediately to conply with sane.

The anendnment to that provision deletes the | ast sentence of that
provi sion and replaces that sentence with the foll ow ng;

11



Wai ver/ Rel ease

According to the plaintiff since, "under the Construction
| ndustry Arbitration Rul es of the Anerican Arbitrati on Associ ati on,
arbitrators are not constrained to recognize or to enforce the
strictly legal defenses that flow from Mdwest's release...the
potential for an arbitration panel to read out or to ignore these
i nportant subcontract provisions represents a significant threat of
injury to Carothers."” The court disagrees.

It is the contention of Mdwest that through the parties’
course of dealings, this clai mwaiver applies only to contract work
for which "current paynment” was bei ng nade by Carothers at the tine
of the waiver's issuance, rather than to all wunresolved clains
M dwest mght still have pending before Carothers at the tinme of
t he wai ver's i ssuance. While not a particularly strong argunment in

and of itself in light of the express |anguage of the waiver,

The Subcontractor shall proceed i mediately to conply

with Contractor's interpretation and advi se the

Contractor if they do not agree with the Contractor's

interpretation. Any dispute in interpretation of the

Subcontract shall be resolved in accordance with

par agraph 26 -Di sputes.
Par agraph 26, as noted earlier, contains the arbitration clause
at issue in this case. Thus, it could be argued that what
actions will or will not constitute conpliance with the notice
requi renents as well as all other "ternms and conditions" of the
subcontract
should itself be a matter for the arbitrators to deci de.

12



M dwest in fact urged this position to Carothers on February 18th,
1994, in a letter which | ends support to its contention that its
claims against Carothers that "were asserted prior to [the] lien
wai vers" retain their viability through the parties' course of
deal i ngs.’ And although interesting, the contention that an
arbitration panel wll somehow di sregard Carot hers' wai ver defense
is highly specul ative and wholly unsupported by any authority to
the effect that because the rules of the Anmerican Arbitration
Associ ation do not constrain arbitrators to recognize or enforce
| egal defenses, the sanme constitutes a significant threat of
irreparable injury. The plaintiff does not contend that it cannot
ultimately challenge an Arbitrator's decision to disregard the
wai ver and award M dwest relief nor can the court find anything in
the contract which would preclude such action. And while the
scope of any subsequent review m ght indeed be circunscribed, See

| ndependent Lift Truck Builders Union v. Hyster Co., 803 F. Supp.

1374 (C.D. Ill. 1992), it is entirely too speculative a threat of
injury fromwhich to predicate i njunctive relief under the facts of

this case. There being a substantial issue raised as to whet her or

"The letter clearly asserts this position with regard to the
cl ai mwai ver issue and references the "many di scussions relative
to our clains when you requested we delay the subm ssion of those
claims until the end of the project.” Exhibit "F' to Mdwest's
response to the plaintiff's notion for prelimnary injunctive
relief.

13



not Mdwest in fact waived the clainms it now seeks to arbitrate,
coupled with the broad scope of the arbitration clause, the court
finds this argunent unpersuasive.

To accept the argunent t hat the parties' intended
nonarbitrability of all claims to which these defenses could be
asserted is to assune that any procedural irregularity on the part
of the subcontractor inrelation to any dispute would result in the
subject of that dispute being renoved from arbitration. Such a
result seens clearly contrary to the intent of the parties when
they deleted by addendum 8§ 26.1.3 which provided optional
arbitration at the election of the contractor.? Thus, wholly
aside fromthe |ack of evidence in support of the contention that
the defendant has in fact not conplied with "the ternms and
condi tions" of the subcontract, the court will not attenpt to read
out of the contract what clearly seens an intent of the parties to
arbitrate their differences by a narrow construction of an
ot herwi se broad arbitration cl ause.

In sum al though there remains sone doubt in the court's m nd

8Prior to deletion, 8 26.1.3 in part provided:

At the Contractor's sole election, this agreenent to
arbitrate shall not apply and cannot be enforced as to
any claimdispute or other matter in controversy or
guestion between the Contractor and the Subcontractor
whi ch the contractor chooses to litigate.
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that jurisdiction over Mdwest is proper in this court and,
therefore, venue appropriately laid in the Northern District of
M ssissippi, the court wll deny the notion for prelimnary
injunctive relief. The arbitration clause at issue in this cause
is broad, and the plaintiff has failed to convince the court that
the clainms of Mdwest have been effectively renoved from the
purvi ew of the clause. Stated another way, the plaintiff has
failed to persuade the court that it is substantially |ikely that
it would prevail on the nerits by showing that Mdwest's clains are

not arbitrable. Al gernon Bl air, | nc. , 721 F.2d at 527.

Additionally, the court finds no threat of irreparable injury that
woul d accrue to Carothers if arbitration is allowed to proceed.
Carothers' failing on these two requirenents of the prelimnary
injunctive standard, the court need not nor will it address the

other factors enbodied in Roho, Inc. v. Marquis, 902 F. 2d 356, 358

(5th Cr. 1990).
An order in conformance wth this Menorandum OQpinion wl|
i ssue.

TH'S, the day of Septenber, 1994.

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE
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